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PREFACE

Gianni Arrigo

Mario Fasani’s approach to the legal issues, which arise from the notions
of equality and non-discrimination, directly linked to that of freedom, follows
a multidisciplinary one. This volume examines the main aspects of such a
complex legal area. It begins by analysing the different aspects around the is-
sues of equality and non-discrimination against the background of interna-
tional law. The latter characterized by a multiplicity of sources of law and
notions of equality, discrimination and freedom.

Although equality has been a powerful political ideal for many years, the
problem of defining equality has been somewhat overlooked. In the twenti-
eth century, the notion reached the status of an international legal basis.
Through the years, the notion of equality has become more relevant. Nowa-
days, the juridical sphere takes systematically into account the importance of
equality.

In this regard, the author rightly so looks at the European Union law.
Equality and non-discrimination are prevalent concepts that cut across the
legal spectrum of the European Union law. The notion of non-discrimination
based on nationality and gender (e.g. the principle of equal pay for men and
women), has evolved into the prohibitions of discrimination for a wide range
of other social factors. In this manner, the notion of equality and non-discri-
mination has broadened the scope of action and application.

In a system in which the content of Article 2 of the Treaty on the Europe-
an Union remains substantially vague — as it is rightly stressed in this book —,
the principle of equality appears as a solid guiding principle of the European
Union. The provisions on equality before the law, which belong to the con-
stitutional traditions of the Member States, stand out, also thanks to the case
law of the Court of Justice of the European Union. The latter has recognised
equality and non-discrimination as key instruments for the protection of Eu-
ropean values and fundamental rights.

The examination of the European directives on non-discrimination re-
veals a multiplicity of rules, differentiated from case to case, accompanied
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by new anti-discrimination instruments, new types of prohibited grounds of
discrimination and a long list of exceptions to pre-set rules. Anti-discrimina-
tion law in the years has developed and today it constitutes a solid legal pil-
lar.

Also from a terminological viewpoint, the term “equality” is accompa-
nied by that of “non-discrimination”. An explanation of this evolution is cer-
tainly given by the complexity of the social fabric. In a context in which so-
ciety is increasingly multi-ethnic, multi-religious and multi-lingual, it seems
not adequate to move into the field of equality by relying on a single ap-
proach. Since each situation is characterised by its own specificity and re-
quires an accurate response, legislation intervenes not with a single general
principle, but with a variety of rules and, if necessary, with due exceptions
to the rule.

After all, one of the most challenging issues today is to eliminate discrim-
ination without sacrificing diversity. Preserving identities and differences
without causing discrimination and disadvantages to vulnerable groups is a
task comparable to squaring the circle. It is well understood that any legal
right takes new trajectories and approaches.

However, the numerous roads that the anti-discrimination law follows in-
tersect frequently with tortuous paths that cross peoples affected by constant
migration. This is a phenomenon that calls into question various sectors of
the legal system, raising new questions, new needs for protection and re-
forms. All this pushes us to rethink the very foundations of human coexist-
ence.

It is a fact in the history of humanity that people move, meet, interact
more intensely, live together on the same territory, and learn from each oth-
er. Such a trajectory has effects on the economic interests and social cohe-
sion, and inevitably on the legal system. For example, this was the case in
the European Union through the Treaties and the rules of secondary legisla-
tion on non-discrimination based on the nationality of people who move
from one country to another in search for jobs. In addition to this phenome-
non, over time, in the European Union, as in various other countries in the
world, there has been the migration of foreign citizens fleeing wars and per-
secution in search of a better future. Yet such a phenomenon is represented
as a “social danger” and several national authorities require that this phe-
nomenon be governed with instruments of “public order”.

The presence of a population that does not have the same origin, lan-
guage, religion and ethnicity, on the other hand, poses new questions for in-
clusion in political and social life and requires adaptation and flexibility
from the legal and political structures with a view to facing problems that
are often unprecedented and have long remained unanswered.
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In this context, the problem of racial discrimination, which was thought
to belong to the past, returns to the present, even if in different forms but
equally damaging the dignity of the human being.

Today, discrimination is the dark and problematic side of societies that are
faced with the acceptance of the “diversity”. Faced with this phenomenon, the
reactions (not only of private citizens) are sometimes irrational and need to be
re-directed towards the positive remedies which should prevent the phenome-
na of intolerance, inhospitality, if not exclusion from community life.

Even in countries with a great democratic tradition and an ancient juridi-
cal civilization, therefore, the question of discrimination re-emerges under
new and less noble clothes. In turn, this leads to the application of equality
in law and practice. A political and economic system based on inequality of-
fends all individuals. The individual interest and equality represents two
sides of the same coin. By valuing equality and committing ourselves to the
realization of equality through the law, the individual persons look at the
possibility for everyone to live an autonomous life in the respect freedom.
The path is difficult but the final goal is not impossible to achieve. In this
sense, we must give credit to Fasani’s book for its positive accents, which
look for a brighter legal future.

Although in the past, freedom and equality were considered competing
principles, in today societies, defined as “post-modern”, freedom is under-
stood as autonomy of choice and equality. In a nutshell, it is understood as
non-discrimination. They feed each other and assume (or should assume) a
leading role in any national legal system. The interaction between the prin-
ciple of non-discrimination and freedom of choice should aim to protect di-
versity without producing inequalities. If the heart of the 21st century sys-
tem is to highlight that the differences do not affect the legal world (thus
preventing them from being an obstacle to individual autonomy) then the
principle of non-discrimination takes on fundamental importance because it
tends exactly to make all differences irrelevant before the law. In this per-
spective, non-discrimination becomes the cure of the legal order.

Autonomy of individual choices, as the qualifying element of the human
person and his/her dignity, and neutrality, as the essential character of legisla-
tion, generate a trajectory towards the legal equality by diminishing (or neu-
tralising) all the differences. In other words, the law proceeds towards equality
understood as “indifference to differences”, that is, towards a way of under-
standing equality in which differences are removed in legal indifference.
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INTRODUCTION

The notions of equality and non-discrimination have for decades been
part of the international community’s key principles. Enshrined in numerous
international instruments — many of which have been adopted within the
framework of the United Nations, while others have been adopted by spe-
cialized UN agencies such as the ILO, and still some others by regional or-
ganizations such as the Council of Europe, the Organization of American
States and the African Union — these concepts are rooted in universal princi-
ples of human rights, fundamental freedoms and equality.

General provisions envisaging equality and prohibiting discrimination on
the basis of particular grounds are contained in the Universal Declaration of
Human Rights (UDHR, 1948) and the 1966 Covenants. The grounds enu-
merated in these instruments are race, colour, sex, language, religion, politi-
cal or other opinions, national or social origin, property, birth or other status.
This is not considered a closed list, and a number of other grounds have
been considered. With particular reference to discrimination in employment
and occupation, specific provisions are contained in the ILO Convention on
Equal Remuneration No. 100 (1951), the ILO Convention on Discrimination
(Employment and Occupation) No. 111 (1958), the Convention on the Elim-
ination of All Forms of Discrimination Against Women (CEDAW, 1979),
the International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families (ICRMW, 1990), and the UN Con-
vention on the Rights of Persons with Disabilities (CRPD, 2006).

At EU level, there is a considerable body of anti-discrimination law. The
Treaty of Rome of 1957 required equal pay between men and women. In the
1970s, the Equal Pay Directive (1975) and the Equal Treatment Directive
(1976) prohibited discrimination on grounds of gender in access to employ-
ment, vocational training and promotion, and working conditions. Other ba-
ses of discrimination (sex, racial or ethnic origin, religion or belief, disabil-
ity, age or sexual orientation) were mentioned for the first time in the Am-
sterdam Treaty (1997). In the context of non-discrimination in the area of
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employment, the Employment Equality Directive (2000/78/EC) introduced
the prohibition of discrimination on the basis of sexual orientation, religion or
belief, age and disability; while the Racial Equality Directive (2000/43/EC)
introduced the prohibition of discrimination on the basis of race or ethnicity
in the context of employment, but also in accessing the welfare system and
social security, as well as goods and services. In 2009, the Lisbon Treaty in-
troduced a horizontal clause with a view to integrating the fight against dis-
crimination into all EU policies and actions (Article 10 TFEU). In this area
of the fight against discrimination, a special legislative procedure is to be
used: the Council must act unanimously and after obtaining the European
Parliament’s consent. In addition to the above, mention should be made to
the body of judge-made laws developed by the Court of Justice of the Euro-
pean Union (CJEU), known as the “general principles” of Community Law.
According to the CJEU, these general principles would reflect the content of
human rights protection found in national constitutions and human rights
treaties, in particular the Convention for the Protection of Human Rights and
Fundamental Freedoms or European Convention on Human Rights (ECHR,
1950).
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CHAPTER 1

UN treaties on human rights

Human rights are rights inherent to all human beings, regardless of their
nationality, origins, colour of the skin, gender, sexual orientation, age, lan-
guage, religion, or any other status (principle of non-discrimination). Human
rights are universal. They are inalienable, which means that they should not
be taken away (except in specific circumstances as a result of a due process).
Likewise, they are indivisible and interdependent, because one cannot fully
enjoy a right without enjoying the others.

During the early years of the twentieth century, the protection of human
rights had begun to develop as an issue of concern to the international com-
munity. Under the League of Nations established at the conclusion of the
First World War, attempts were made to develop an international legal fram-
ework to protect minorities. Yet, it was only with the Second World War
that the international community started to work systematically for the es-
tablishment of an international system of human rights protection.

The Charter of the United Nations of 1945 proclaims that the peoples of
the Organization express their determination “to reaffirm faith in fundamen-
tal human rights, in the dignity and worth of the human person, in the equal
rights of men and women and of nations large and small”.

According to Articles 1(2) and (3) of the Charter, the purposes of the Unit-
ed Nations are, inter alia, “to develop friendly relations among nations based
on respect for the principle of equal rights and self-determination of peoples”
and “to achieve international co-operation in solving international problems
of an economic, social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language, or religion”. While Article
2(1) expressly confirms that the “Organization is based on the principle of the
sovereign equality of all its Members”, the principle of non-discrimination in
the observance of human rights is reaffirmed in Articles 13(1)(b), 55(c) and



76(c). The Charter of the United Nations testifies to the fact that international
peace and security depend to a large extent on “universal respect for, and ob-
servance of, human rights and fundamental freedoms for all without distinc-
tion as to race, sex, language, or religion” (Art. 55(c)).

After the adoption of the Charter of the United Nations, a significant
body of international human rights law has been created through the United
Nations. The main instruments that contain a prohibition on discrimination
are: the International Covenant on Civil and Political Rights (ICCPR, 1966),
the International Covenant on Economic Social and Cultural Rights (ICESCR,
1966), the Convention on the Elimination of All Forms of Racial Discrimi-
nation (ICERD, 1965), the Convention on the Elimination of Discrimination
Against Women (CEDAW, 1979), the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT, 1984), the
Convention on the Rights of the Child (CRC, 1989), the Convention on the
Rights of Persons with Disabilities (CRPD, 2006).

Traditionally, human rights treaties have been open to membership only
for States. However, as States cooperate more through inter-governmental
organisations (IGOs), to which they delegate significant powers and respon-
sibilities, there is a pressing need to make sure that IGOs also commit them-
selves to give effect to the human rights obligations of their Member States.
The CRPD is the first UN level human rights treaty that is open to member-
ship by regional integration organisations, and which the EU ratified in De-
cember 2010. The CRPD contains an extensive list of rights for persons with
disabilities, aimed at securing equality in the enjoyment of their rights, as
well as enforcing a range of obligations on the State to undertake positive
measures. In addition, individual Member States are currently in the process
of acceding to the UNCRPD in their own right, which will also impose obli-
gations upon them directly. The UNCRPD is likely to become a reference
point for interpreting both EU and ECtHR law relating to discrimination on
the basis of disability.



CHAPTER 2

Selected Universal Legal Provisions Guaranteeing
the Right to Equality before the Law
and the Right to Non-discrimination

Summary: 2.1. Universal Declaration of Human Rights, 1948. — 2.2. International
Covenant on Civil and Political Rights, 1966. — 2.3. International Covenant on
Economic, Social and Cultural Rights, 1966. — 2.4. International Convention on
the Elimination of All Forms of Racial Discrimination, 1965. — 2.5. Convention
on the Rights of the Child, 1989. — 2.6. Convention on the Elimination of All
Forms of Discrimination against Women, 1979. — 2.7. Declaration on the Elimi-
nation of All Forms of Intolerance and of Discrimination Based on Religion or
Belief, 1981. — 2.8. Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities, 1992.

2.1. Universal Declaration of Human Rights, 1948

Following the prohibition of discrimination based on race, sex, language
and religion in the Charter of the United Nations, the adoption of the Univer-
sal Declaration of Human Rights by the United Nations General Assembly at
its third session on 10 December 1948, became the next important step in the
legal consolidation of the principle of equality before the law and the resultant
prohibition of discrimination. Article 1 of the Universal Declaration proclaims
that “All human beings are born free and equal in dignity and rights”, while,
according to Article 2:“Everyone is entitled to all the rights and freedoms set
forth in this Declaration without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. Furthermore, no distinction shall be made on
the basis of the political, jurisdictional or international status of the country



or territory to which a person belongs, whether it be independent, trust, non-
self-governing or under any other limitation of sovereignty”. With regard to
the right to equality, Article 7 of the Universal Declaration stipulates that: “A/l
are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any discrim-
ination in violation of this Declaration and against any incitement to such dis-
crimination.” It is noteworthy that Article 2 of the Universal Declaration pro-
hibits “distinction[s] of any kind” (emphasis added), which means that no dif-
ferences at all can be legally tolerated. However, as will be seen below, such a
restrictive interpretation has not been adopted by the international monitoring
bodies.

2.2. International Covenant on Civil and Political Rights, 1966

The International Covenant on Civil and Political Rights was adopted by
the UN General Assembly in 1966, and entered into force on 23 March
1976.

The right to equality and freedom from discrimination is protected by
various provisions of the International Covenant on Civil and Political
Rights.

In Article 2(1) each State party: “undertakes to respect and to ensure to
all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status”.

Article 26 of the Covenant is the cornerstone of protection against dis-
crimination. It reads: “All persons are equal before the law and are entitled
without any discrimination to the equal protection of the law. In this re-
spect, the law shall prohibit any discrimination and guarantee to all per-
sons equal and effective protection against discrimination on any ground
such as race, colour, sex, language, religion, political or other opinion, na-
tional or social origin, property, birth or other status”. Contrary to Article
2(1), which is linked to the rights recognized in the Covenant, Article 26 pro-
vides “an autonomous right” of equality and “prohibits discrimination in law

! On the question of non-discrimination, see General Comment No. 18 of the Human
Rights Committee in UN doc. HRI/GEN/1/Rev.5, Compilation of General Comments
and General Recommendations adopted by Human Rights Treaty Bodies, pp. 134-137
(hereinafter referred to as United Nations Compilation of General Comments).



or in fact in any field regulated and protected by public authorities™.

Article 20(2) obliges States to prohibit, by law, any “advocacy of nation-
al, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence”. Gender equality is emphasized in Article 3, according
to which States parties “undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the pre-
sent Covenant”.?

Article 14(1) provides that “all persons shall be equal before the courts
and tribunals”, an important guarantee which may in certain cases oblige
States to provide legal aid in order, for instance, to ensure fair court proceed-
ings for indigent persons. In addition, Article 14(3) stipulates that “in the de-
termination of any criminal charge against him, everyone shall be entitled ...
in full equality” to the minimum guarantees enumerated therein.

Article 25 guarantees the equal participation in public life of every citizen
“without any of the distinctions mentioned in Article 2 and without unrea-
sonable restrictions”.*

Article 27 of the Covenant provides express protection for ethnic, reli-
gious and linguistic minorities. According to Article 27, “persons belonging
to such minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and practice

their own religion, or to use their own language”.’

2.3. International Covenant on Economic, Social and Cultural
Rights, 1966

The International Covenant on Economic, Social and Cultural Rights was
adopted by the United Nations General Assembly in 1966, and entered into
force on 3 January 1976.

Under Article 2(2) of the International Covenant on Economic, Social
and Cultural Rights the States undertake “to guarantee that the rights enun-
ciated in the present Covenant will be exercised without discrimination of
any kind as to race, colour, sex, language, religion, political or other opin-
ion, national or social origin, property, birth or other status”. In line with

2Ibid., p. 136, para. 12.

3Tbid., General Comment No. 28 (Equality of rights between men and women), pp.
168-174.

41Ibid., General Comment No. 25 (Article 25), pp. 157-162.
SIbid., see also General Comment No. 23 (Article 27), pp. 147-150.



the terms of the International Covenant on Civil and Political Rights, the
States which are parties to the International Covenant on Economic, Social
and Cultural Rights also undertake, by virtue of Article 3, “to ensure the
equal right of men and women to the enjoyment of all economic, social and
cultural vights set forth in the present Covenant”.

The principle of non-discrimination is also contained in Article 7(a)(i), which
guarantees “fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular women being guaranteed conditions of
work not inferior to those enjoyed by men, with equal pay for equal work”.

Article 7(c) of the Covenant secures the right to “equal opportunity for
everyone to be promoted in his employment to an appropriate higher level,
subject to no considerations other than those of seniority and competence”.

2.4. International Convention on the Elimination of All Forms of Ra-
cial Discrimination, 1965

The International Convention on the Elimination of All Forms of Racial
Discrimination was adopted by the United Nations General Assembly on 21
December 1965 and entered into force on 4 January 1969. For the purposes
of the International Convention on the Elimination of All Forms of Racial
Discrimination, “the term ‘racial discrimination’shall mean”, according to
Article 1(1), “any distinction, exclusion, restriction or preference based on
race, colour, descent, or national or ethnic origin which has the purpose or
effect of nullifying or impairing the recognition, enjoyment or exercise, on
an equal footing, of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public life”.

The Convention does not, however, “apply to distinctions, exclusions, re-
strictions or preferences made by a State Party ... between citizens and non-
citizens” (Article 2), and nothing in the Convention “may be interpreted as
affecting in any way the legal provisions of States Parties concerning na-
tionality, citizenship or naturalization, provided that such provisions do not
discriminate against any particular nationality” (Article 3). It is also note-
worthy that the Convention is only applicable to discrimination that takes
place in the “field of public life” and that it does not, in principle, extend to
discrimination carried out in private.

The Convention regulates in some detail the obligations of States to elim-
inate racial discrimination and lists, in Article 5, the major civil, political,
economic, social and cultural rights that must be enjoyed “without distinc-
tion as to race, colour, or national or ethnic origin”.



2.5. Convention on the Rights of the Child, 1989

The United Nations Convention on the Rights of the Child was adopted on
20 November 1989 and entered into force on 2 September 1990. It sets out the
civil, political, economic, social, health and cultural rights of children.

Article 2(1) of the Convention provides that: “States Parties shall respect
and ensure the rights set forth in the present Convention to each child within
their jurisdiction without discrimination of any kind, irrespective of the
child’s or his or her parent’s or legal guardian’s race, colour, sex, lan-
guage, religion, political or other opinion, national, ethnic or social origin,
property, disability, birth or other status”.

The term “disability” has been added with a view to eliminate any dis-
crimination on this ground.

Under Article 2(2) of the Convention, States parties are required to take “all
appropriate measures to ensure that the child is protected against all forms of
discrimination or punishment on the basis of the status, activities, expressed
opinion, or beliefs of the child’s parents, legal guardians, or family members”.

With regard to the child’s education, the States parties agree in Article
29(d) that it shall be directed, inter alia, to: “(d) the preparation of the child
for responsible life in a free society, in the spirit of understanding, peace,
tolerance, equality of sexes, and friendship among all peoples, ethnic, na-
tional and religious groups and persons of indigenous origin”.

Article 30 of the Convention on the Rights of the Child protects minority
rights in terms that are similar to, but not identical with, Article 25 of the In-
ternational Covenant on Civil and Political Rights.

It reads as follows: “In those States in which ethnic, religious or linguistic
minorities or persons of indigenous origin exist, a child belonging to such a
minority or who is indigenous shall not be denied the right, in community with
other members of his or her group, to enjoy his or her own culture, to profess
and practice his or her own religion, or to use his or her own language”.

2.6. Convention on the Elimination of All Forms of Discrimination
against Women, 1979

The Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) was adopted on 18 December 1979 by the UN
General Assembly and entered into force on 3 September 1981. It is often
described as an international bill of rights for women. Consisting of a pre-
amble and 30 articles, it defines what constitutes discrimination against wom-



en and sets up an agenda for national action to end such discrimination.

Article 1 describes “discrimination against women” as meaning: “any
distinction, exclusion or restriction made on the basis of sex which has the
effect or purpose of impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status, on a basis of equality
of men and women, of human rights and fundamental freedoms in the politi-
cal, economic, social, cultural, civil or any other field”.

The field of applicability of this Convention is wider than that of the In-
ternational Convention on the Elimination of All Forms of Racial Discrimi-
nation, in that it also covers acts falling within the private sphere.

2.7. Declaration on the Elimination of All Forms of Intolerance and
of Discrimination Based on Religion or Belief, 1981

The UN Declaration on the Elimination of All Forms of Intolerance and
of Discrimination Based on Religion or Belief is a United Nations resolu-
tion, passed on November 25 1981. Article 1(1) guarantees to everyone “the
right to freedom of thought, conscience and religion”, a right which “shall
include freedom to have a religion or whatever beliefs of his choice, and
freedom, either individually or in community with others and in public or
private, to manifest his religion or belief in worship, observance, practice
and teaching”. Article 1(2) provides that “no one shall be subject to coer-
cion which would impair his freedom to have a religion or belief of his
choice,” while Article 1(3) allows for limitations on the freedom “to mani-
fest one’s religion or belief” on condition that such limitations “are pre-
scribed by law and are necessary to protect public safety, order, health or
morals or the fundamental rights and freedoms of others.

The right not to be subjected to discrimination “by any State, institution,
group of persons, or persons on the grounds of religion or other belief’ is
laid down in Article 2(1) of the Declaration. For the purposes of the Decla-
ration, Article 2(2) specifies that: “the expression ‘intolerance and discrimi-
nation based on religion or belief’ means any distinction, exclusion, re-
striction or preference based on religion or belief and having as its purpose
or as its effect nullification or impairment of the recognition, enjoyment or
exercise of human rights and fundamental freedoms on an equal basis”.

Since 1987, a Special Rapporteur appointed by the United Nations Com-
mission on Human Rights has been examining acts in all parts of the world
that are inconsistent with the provisions of the Declaration and has suggest-
ed remedial measures. It is noteworthy that the right to freedom of thought,



conscience and religion is also protected by Article 18 of the International
Covenant on Civil and Political Rights, which, according to Article 4(2), can
never in any circumstances be derogated from. For the States parties to the
Covenant the provisions on discrimination are, of course, fully applicable
also with regard to this freedom.

2.8. Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities, 1992

The UN Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities has been adopted by the UN
General Assembly on 18 December 1992, by resolution No. 47/135. In the
sixth preambular paragraph to the Declaration on the Rights of Persons Be-
longing to National or Ethnic, Religious and Linguistic Minorities, the Gen-
eral Assembly of the United Nations emphasizes: “that the constant promo-
tion and realization of the rights of persons belonging to national or ethnic,
religious and linguistic minorities, as an integral part of the development of
society as a whole and within a democratic framework based on the rule of
law, would contribute to the strengthening of friendship and cooperation
among peoples and States”.

The United Nations thus recognizes that a democratic constitutional order
respectful of the rule of law and the rights of minorities plays a crucial role
in furthering international peace and security.

Article 1(1) of the Declaration provides that “States shall protect the ex-
istence and the national or ethnic, cultural, religious and linguistic identity
of minorities within their respective territories and shall encourage condi-
tions for the promotion of that identity”. To achieve these ends, they shall,
according to Article 1(2), “adopt appropriate legislative and other measures”.
Articles 2 and 3 give details of the rights of persons belonging to the pro-
tected minorities, while Articles 4 to 7 identify the measures that States are
required to take in order to fulfil the objectives of the Declaration, either
alone or in cooperation with each other.

Suffice it to mention by way of example that, according to Article 2(1) of
the Declaration, “Persons belonging to national or ethnic, religious and lin-
guistic minorities ... have the right to enjoy their own culture, to profess and
practice their own religion, and to use their own language, in private and in
public, freely and without interference or any form of discrimination”.






CHAPTER 3

Selected Regional Legal Provisions Guaranteeing
the Right to Equality before the Law
and the Right to Non-discrimination

Summary: 3.1. African Charter on Human and Peoples’ Rights, 1981. — 3.2. Afri-
can Charter on the Rights and Welfare of the Child, 1990. — 3.3. American Con-
vention on Human Rights, 1969. — 3.4. Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and Cultural
Rights, 1988. — 3.5. Inter-American Convention on the Prevention, Punishment,
and Eradication of Violence against Women, 1994. — 3.6. Inter-American Con-
vention on the Elimination of All Forms of Discrimination against Persons with
Disabilities, 1999. — 3.7. The European Convention on Human Rights (ECHR).
The European Social Charter, 1961, and the European Social Charter (revised),
1996. — 3.7.1. The unity and indivisibility of fundamental rights, including civil
and political rights on the one hand and social and economic rights on the other
hand, has been recognised since the adoption in 1948 of the United Nations
Universal Declaration of Human Rights. — 3.7.2. The prohibition of discrimina-
tion under the European Convention on Human Rights, 1950.

Beginning with the adoption in Europe of the European Convention on
Human Rights in 1950 and the European Social Charter in 1961, the trend to
elaborate regional standards continued with the adoption of various other re-
gional treaties such as the American Convention on Human Rights in 1969,
the African Charter on Human and Peoples’ Rights in 1981, the African
Charter on the Rights and Welfare of the Child in 1990, the Inter-American
Convention on the Prevention, Punishment, and Eradication of Violence
against Women in 1994, the Inter-American Convention on the Elimination
of All Forms of Discrimination against Persons with Disabilities in 1999.
These regional instruments are of paramount importance, as they played a
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central role for the recognition of basic human rights worldwide and, in ad-
dition, contributed significantly to the legal consolidation of the principle of
non-discrimination and equality in international law.

3.1. African Charter on Human and Peoples’ Rights, 1981

The adoption of the African Charter on Human and Peoples’ Rights in
1981 was the beginning of a new era in the field of human rights in Africa. It
entered into force on 21 October 1986.

Article 2 of the African Charter on Human and Peoples’ Rights reads as
follows: “Every individual shall be entitled to the enjoyment of the rights
and freedoms recognized and guaranteed in the present Charter without dis-
tinction of any kind such as race, ethnic group, colour, sex, language, reli-
gion, political or any other opinion, national and social origin, fortune,
birth or other status”.

Article 3 expressly states that: “every individual shall be equal before the
law” and “shall be entitled to equal protection of the law” (Article 3(1) and
(2)).

Under Article 18(3) of the Charter, States parties further undertake to en-
sure “the elimination of every discrimination against women”. Considering
that the African Charter also deals with the rights of peoples, it is logical that
Article 19 stipulates that “all peoples shall be equal; they shall enjoy the
same respect and shall have the same rights. Nothing shall justify the domi-
nation of a people by another”.

This list is not exhaustive. The Charter prohibits discrimination based on
“other status”, which would include discrimination based on sexual orienta-
tion, age or disability. This part of the Charter also means that the authorities
must offer the same protection to everyone. It is therefore illegal for the po-
lice or courts to treat people differently because, for instance, they have dif-
ferent ethnic backgrounds or religious views, or because they are rich or
poor. !

3.2. African Charter on the Rights and Welfare of the Child, 1990

The African Charter on the Rights and Welfare of the Child was adopted

Y4 Guide to the African Charter on Human and Peoples’ Rights, Amnesty Interna-
tional Publications, London, 2006.
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in 1990, and entered into force on 29 November 1999. The Charter spells
out a long list of rights of the child and establishes an African Committee of
Experts on the Rights and Welfare of the Child.

A general prohibition of discrimination is contained in Article 3 of the
African Charter on the Rights and Welfare of the Child, according to which:
“Every child shall be entitled to the enjoyment of the rights and freedoms
recognised and guaranteed in this Charter irrespective of the child’s or
his/her parents’ or legal guardians’ race, ethnic group, colour, sex, lan-
guage, relation, political or other opinion, national and social origin, for-
tune, birth or other status”.

In addition, under Article 21(1) of the Charter, the States are required to
take “all appropriate measures to eliminate harmful social and cultural
practices affecting the welfare, dignity, normal growth and development of
the child and in particular ... those customs and practices discriminatory to
the child on the grounds of sex or other status”.

3.3. American Convention on Human Rights, 1969

The American Convention on Human Rights, 1969, also commonly
called the Pact of San José, Costa Rica, since it was adopted in that capital
city, entered into force on 18 July 1978.

Under Article 1 of the American Convention on Human Rights, the
States “undertake to respect the rights and freedoms recognized” in the
treaty “and to ensure to all persons subject to their jurisdiction the free and
full exercise of those rights and freedoms, without any discrimination for
reasons of race, colour, sex, language, religion, political or other opinion,
national or social origin, economic status, birth, or any other social condi-
tion”.

Contrary to the International Covenants, the term “property” is not con-
tained in Article 1 of the American Convention. However, the term “econom-
ic status” would seem to cover a wider range of situations than “property”.

The notion of “equality” is found in Article 8(2) of the Convention, ac-
cording to which every person accused of a criminal offence is entitled
“with full equality” to certain minimum guarantees during the court pro-
ceedings against him or her. Lastly, Article 24 stipulates that “all persons
are equal before the law. Consequently, they are entitled, without discrimi-
nation, to equal protection of the law”.
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3.4. Additional Protocol to the American Convention on Human
Rights in the Area of Economic, Social and Cultural Rights, 1988

The Additional Protocol to the American Convention on Human Rights
in the Area of Economic, Social and Cultural Rights, also called the “Proto-
col of San Salvador”, adds a number of rights to the original Convention
such as the right to work, social security, health, food and education, as well
as the right to special protection of the elderly and the handicapped.

The obligation of non-discrimination is contained in Article 3, according
to which the States parties “undertake to guarantee the exercise of the rights
set forth” in the Protocol “without discrimination of any kind for reasons re-
lated to race, colour, sex, language, religion, political or other opinions, na-
tional or social origin, economic status, birth or any other social condition”.

3.5. Inter-American Convention on the Prevention, Punishment, and
Eradication of Violence against Women, 1994

The Inter-American Convention on the Prevention, Punishment and Erad-
ication of Violence against Women, also called “Convention of Belém do
Para”, was adopted in 1994 by the General Assembly of the Organization of
the American States (OAS) and entered into force on 5 March 1995. This
Convention is the only international treaty that exclusively aims at the elim-
ination of gender-based violence in both the public and private spheres, and
specifies in Article 6(a) and (b) that “the right of every women to be free
from violence, includes, among others ... the right of women to be free from
all forms of discrimination [and] the right of women to be valued and edu-
cated free of stereotyped patterns of behaviour and social and cultural prac-
tices based on concepts of inferiority or subordination”.

Articles 7 and 8 of the Convention give details of the duties of the States
to prevent, punish and eradicate all forms of violence against women. When
adopting the required measures, the States shall, moreover, according to Ar-
ticle 9, “take special account of the vulnerability of women to violence by
reason of, among others, their race or ethnic background or their status as
migrants, refugees or displaced persons. Similar considerations shall be
given to women subjected to violence while pregnant or who are disabled, of
minor age, elderly, socioeconomically disadvantaged, affected by armed
conflict or deprived of their freedom”. This Convention is of particular in-
terest in that it is an international treaty that explicitly addresses the serious
problem of violence against women.
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3.6. Inter-American Convention on the Elimination of All Forms of
Discrimination against Persons with Disabilities, 1999

The objectives of the Inter-American Convention on the Elimination of
All Forms of Discrimination against Persons with Disabilities are, as stated
in Article II, “to prevent and eliminate all forms of discrimination against
persons with disabilities and to promote their full integration into society”.
For the purpose of the Convention, the term “discrimination against per-
sons with disabilities” “means any distinction, exclusion, or restriction
based on a disability, record of disability, condition resulting from a previ-
ous disability, or perception of disability, whether present or past, which
has the effect or objective of impairing or nullifying the recognition, en-
joyment, or exercise by a person with a disability of his or her human rights
and fundamental freedoms™ (Article 1(2)(a)). However, “a distinction or
preference adopted by a state party to promote the social integration or
personal development of persons with disabilities does not constitute dis-
crimination provided that the distinction or preference does not in itself
limit the right of persons with disabilities to equality and that individuals
with disabilities are not forced to accept such distinction or preference”

(Article T (2)(b)).

3.7. The European Convention on Human Rights (ECHR). The Eu-
ropean Social Charter, 1961, and the European Social Charter
(revised), 1996

The unity and indivisibility of fundamental rights, including civil and po-
litical rights on the one hand and social and economic rights on the other
hand, has been recognised since the adoption in 1948 of the United Nations
Universal Declaration of Human Rights.

When it came to giving binding legal force to the rights in the Universal
Declaration, the Council of Europe adopted two separate treaties, at an in-
terval of about 10 years:

— The European Convention on Human Rights (ECHR) (“the Conven-
tion”), guaranteeing civil and political rights, adopted in 1950;

— The European Social Charter (1961), designed in its revised ver-
sion, 1996, as “the Charter”, guaranteeing social and economic
rights.

As a result, the development of the normative systems relating to these
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rights has followed a different time and brought to some substantial differ-
ences in the relevant monitoring mechanisms.

Despite these differences, the above-mentioned systems are complemen-
tary and interdependent and many of the rights protected under the Conven-
tion and its Protocols are also regulated, sometimes with greater detail, un-
der the 1961 Charter, its Additional Protocol of 1988 and the Revised Char-
ter, adopted in 1996.

This is the case as regards trade unions rights, which are generically pro-
tected as freedom of assembly and association under Article 11 of the Con-
vention, and more specifically through positive obligations to be fulfilled
under Articles 5 and 6 of the 1961 Charter and Article 28 of the Revised
Charter.

The rights to life and protection from inhuman or degrading treatment,
covered by Articles 2 and 3 of the Convention are also taken into account in
several provisions of the 1961 Charter and Revised Charter, dealing for ex-
ample with concrete measures to be implemented in the working place to
preserve the life and health of workers, including maternity or young or dis-
abled workers (Articles 3, 7, 8, 15), the protection of women against domes-
tic violence (Article 16), the right to emergency social and medical assis-
tance (Article 13), as well as in relation to sexual or moral harassment (Arti-
cle 26 of the Revised Charter) and any other right dealing with the protec-
tion of human dignity (Articles 26, 30, 31 of the Revised Charter).

The protection of health and the environment, which under the case-law
developed under the Convention has been covered mainly under Articles 2,
3 and 8, has a specific protection under Article 11 of the 1961 Charter and
Revised Charter. In the same framework, Article 13 sets criteria for the con-
crete measures needed to ensure an effective medical assistance.

The prohibition of slavery and forced labour, set forth by Article 4 of the
Convention, is also covered by Article 1 of the 1961 Charter and Revised
Charter. The procedural rights relating to liberty and security, to fair trial
and to the lawfulness of sanctions, covered by Articles 5, 6 and 7 of the
Convention, are taken into account by Article 17 as regards the treatment of
young offenders and by Article 19 as regards the expulsion of migrant
workers. More generally, the requirements of a fair trial and of the effec-
tiveness of remedies, set forth by Articles 6 and 13 of the Convention, are
also applicable to any provision of the Charter’s normative system where the
availability and effectiveness of remedies is monitored.

Several aspects falling under Article 8 of the Convention (respect for pri-
vate and family life) form the object of specific rights and concrete positive
obligations under the 1961 Charter and Revised Charter, for example as re-
gards the workers’ right to privacy under Article 1, the status of children
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born outside wedlock under Article 17, or the placement of children under
Article 16.

The right to education, set forth by Article 2 of Protocol No. 2 to the
Convention is developed in details in Articles 7, 9, 10, 15, 19 of the 1961
Charter and Revised Charter.

Certain aspects relating to the rights covered by Articles 9 and 10 of the
Convention (freedom of thought, conscience and religion, freedom of ex-
pression) are taken into account in the Charter’s normative system for ex-
ample with regard to the right to be informed on health risks, workers’ rights
to information or migrant workers’ rights to education in their own language
(1961 Charter, Additional Protocol to the 1961 Charter and Revised Char-
ter).

While the Convention protects under its Article 12 the right to marry and
under Article 5, Protocol No. 7 the equality between spouses, the rights and
obligations of spouses are covered by Article 16 of the 1961 Charter and
Revised Charter.

Certain rights related to freedom of movement and expulsion from the
territory of a State (Articles 2, 3 and 4 of Protocol No. 4 to the Convention,
Article 1 of Protocol No. 7 to the Convention) are covered by Articles 18
and 19 of the 1961 Charter and Revised Charter.

The prohibition of discrimination is set forth by Article 14 of the Con-
vention and in its Protocol No. 12. In this respect, specific provisions of the
1961 Charter and Revised Charter explicit protection against discrimination
based on property status (Article 13), disability (Article 15), nationality (Ar-
ticle 19), sex and age (Article 1 of the Additional Protocol of 1988 to the
1961 Charter and Article 20 of the Revised Charter), as well as family status
(Article 27 of the Revised Charter). The prohibition of discrimination is spe-
cifically ensured by virtue of Article E of the Revised Charter.

Some further connections exist in respect of the right to protection of prop-
erty, covered by Article 1 of Protocol No. 1 to the Convention and by many
provisions of the 1961 Charter and Revised Charter dealing for example with
salary, benefits, etc. (Articles 4 and 12 of the 1961 and Revised Charter), as
well as with housing evictions (Article 31 of the Revised Charter).

The connections between the Convention and Charter normative systems
are taken into account by the European Court of Human Rights and
the European Committee of Social Rights in their assessment of the cases
submitted to them and the criteria applied are very similar: both the Court
and the Committee assess the implementation in practice of the protected
rights and check that the restrictions are provided by law and necessary in a
democratic society.
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Through their ever-developing case-law, the European Court of Human
Rights and the European Committee of Social Rights ensure that all human
rights — be them civil and political rights or social and economic rights — are
effectively protected in a complementary and progressive way.

3.7.1. The prohibition of discrimination under the European Convention
on Human Rights, 1950

The Council of Europe® Member States adopted the Convention for the
Protection of Human Rights and Fundamental Freedoms, calling on the
ECHR to help achieve these aims. The ECHR was the first of the modern
human rights treaties drawing from the United Nations Universal Declara-
tion of Human Rights. It sets out a legally binding obligation for its mem-
bers to guarantee a list of human rights to everyone within their jurisdiction,
not just citizens. The implementation of the ECHR is reviewed by the Euro-
pean Court of Human Rights (ECtHR) (originally assisted by a Commis-
sion), which hears cases brought against Member States. The Council of Eu-
rope currently has 47 members and any State wishing to join must also ac-
cede to the ECHR.

The ECHR has been altered and added to since its inception in 1950
through what are known as ‘Protocols’. The most significant procedural
change to the ECHR was Protocol 11 (1994), which turned the ECtHR into a
permanent and full-time body, and abolished the Commission. This Protocol
was designed to help the ECHR mechanisms cope with the growth in cases
that would come from States in the east of Europe joining the Council of Eu-
rope after the fall of the Berlin Wall and the break-up of the former Soviet
Union.

The ECHR differs from the other general human rights treaties in that it
does not contain an independent prohibition on discrimination but only a
prohibition that is linked to the enjoyment of the rights and freedoms guar-
anteed by the Convention and its Protocols. This means that allegations of
discrimination that are not connected to the exercise of these rights and free-
doms fall outside the competence of the European Court of Human Rights.

The prohibition on discrimination is guaranteed by Article 14 of the
ECHR, which guarantees equal treatment in the enjoyment of the other
rights set down in the Convention.

2The Council of Europe is an inter-governmental organisation that originally came
together after the Il World War with the aim of promoting, among other things, the rule
of law, democracy, human rights and social development (see Preamble and Article 1 of
the Statute of the Council of Europe).
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Article 14 reads: “The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other status”.

It is interesting to note that the prohibition of discrimination in Article 14
covers “association with a national minority”, which is not to be found ex-
pressis verbis in Articles 2(1) and 26 of the International Covenant on Civil
and Political Rights, Article 1 of the American Convention on Human
Rights or Article 2 of the African Charter on Human and Peoples’ Rights.
However, the latter provision, as seen above, uses the term “ethnic group”,
which is of more limited scope than “minority”.

The member States of the Council of Europe have, however, taken im-
portant steps to remedy the above-mentioned lacuna in the Convention: on 4
November 2000, the fiftieth anniversary of the adoption of the Convention
itself, they adopted Protocol No. 12 to the European Convention, which con-
tains the following general prohibition of discrimination: “1. The enjoyment
of any right set forth by law shall be secured without discrimination on any
ground such as sex, race, colour, language, religion, political or other opin-
ion, national or social origin, association with a national minority, property,
birth or other status. 2. No one shall be discriminated against by any public
authority on any ground such as those mentioned in paragraph 1”.

Protocol 12 (2000) to the ECHR, not yet ratified by all EU Member States, ®
expands the scope of the prohibition of discrimination by guaranteeing equal
treatment in the “enjoyment of any right set forth by the law” (not only to the
rights guaranteed by the Convention) and “by any public authority”.

The commentary provided on the meaning of these terms in the Explana-
tory Report of Protocol No. 12 states that Article 1 of Protocol No. 12 re-
lates to discrimination:

1 in the enjoyment of any right specifically granted to an individual
under national law;

il in the enjoyment of a right which may be inferred from a clear obli-
gation of a public authority under national law, that is, where a pub-
lic authority is under an obligation under national law to behave in a
particular manner;

iii by a public authority in the exercise of discretionary power (for ex-
ample, granting certain subsidies);

3For the actual number of EU Member States that ratified Protocol 12, see: https:/

www.coe.int/en/web/conventions/full-list/~/conventions/treaty/177/signatures?p_auth=diZ
188wZ.
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iv by any other act or omission by a public authority (for example, the
behaviour of law enforcement officers when controlling a riot). *

The Explanatory Report of Protocol No. 12 further states that, while that
Protocol principally protects individuals against discrimination from the
state, it will also apply to those relationships between private persons, which
should normally be regulated by the state. These may include, ‘for example,
arbitrary denial of access to work, access to restaurants, or to services which
private persons may make available to the public such as medical care or
utilities such as water and electricity’66 Broadly speaking, Protocol No. 12
will prohibit discrimination outside purely personal contexts, where individ-
uals exercise functions placing them in a position to decide on how publicly
available goods and services are offered.

The principle of non-discrimination is a governing principle in a number
of the Council of Europe documents. Importantly, the 1996 version of the
European Social Charter includes both a right to equal opportunities and
equal treatment in matters of employment and occupation, protecting against
discrimination on the grounds of sex.® Additional protection against dis-
crimination can be witnessed in the Framework Convention for the Protec-
tion of National Minorities, ® in the Council of Europe Convention on Action
Against Trafficking in Human Beings,’ and in the Council of Europe Con-
vention on the Access to Official Documents. There is also protection
against the promotion of discrimination in the Additional Protocol to the
Convention on Cybercrime. The issue of non-discrimination has clearly
been influential in the shaping of the legislative documents produced by the
Council of Europe and is seen as a fundamental freedom that needs to be
protected. ®

4 Protocol No. 12 to the Convention for the Protection of Human Rights and Funda-
mental Freedoms (ETS No. 177), Explanatory Report, para. 22.

5See Article 20 and Article E in Part V of the European Social Charter.

See: Articles 4, 6(2) and 9 in the Framework Convention for the Protection of Na-
tional Minorities.

7See: Article 2(1) in the CoE Convention on Action Against Trafficking in Human
Beings.

8 See, Handbook on European non-discrimination law, European Union Agency for
Fundamental Rights, 2018.
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